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Criticisms have been pouring like a stormy cataract since the revised report of the Basic Principles Committee saw the light of the day. People of all shades of opinion are putting forth their objections and suggestions Press is black and white with criticisms
-but one is pained to find that the issue of parity has been brought to the forefront while many other equally important pro- blems, which merit discussion, have been relegated to the back- ground. Moreover people have been swept away by sentiments and emotions, instead of examining the report thoroughly and studying the important-and also wonderful-documant, with great care and scrutiny. This document being the charter of our future, the blue- print of our future Constitution, necessitates that every line of it should be pondered over.
*
*
Before embarking upon a discussion on the actual recommenda- tions it is advisable to say a few words about the criteria which our constitution-makers have presented to judge the correctness or otherwise, of these recommendations. The leader of the House, while presenting t e report, said:
"A constitution sou.d not be judged from any preconceived notions based upon school book maxims of political science, it should be judged from the point of view of the achievement of maximum compromise between the different sections of the nation."
None but a full-fledged idiot would judge the report from the ""school-book maxims of political science" but it would be no less a folly to banish all criteria of judgement and start courting with expediency The report must be judged according to the touchstone provided by the Objectives' Resolution--and that alone. To hanker after "maximum satisfaction" or "maximum compromise" without any regard for the principles upon which the constitution is to be based and the facts which it must embody, would not only be stupid but also ridiculous.
The Leader of the House has also said that the report aims at a "synthesis" of Islam and modern democracy. He claims that"... None of our recommendations would be found to transgress the limit laid down by the Quran and in the same breath he also says: "I may add with a feeling of geuuine pride that the recommenda tions of the Basic Principles Committee envisage a constitution which is fully democratic, even more democratic that the constitu- tions of many an old democracy." The theme of this wonderful achievement may be summed up in his own words:
"They (the people) will find that in these recommendations the demands of Islam and modern democracy have been very successfully met and it will not be too much to say that those who have formulated thesc recommendations ean legitimately be proud of their achievement
They are free to fell as much proud as they like, but for the thinking minds it remains "a riddle wrapped in mystery, inside an enigma" that how can a thing be, at the same time, democratic as well as Islamic! Islam and modern democracy are two different ways of life. Any attempt to strike any "civil marriage" between the two and produce any "synthesis" may prove to be the pro- verbial folly of falling between two stools! The committee should have tried to formulate recommendations according to the stipulations of Objective Resolution as was made incumbent by the Resolution of 12th March 1949, that is:
"......to report as early as possible in accordance with the motion adopted by this Assembly on Aims and Objects, on the main principles on which the constitution of Pakistan is to be framed."
The report should be judged upon the standard of the Objec- tives Resolution alone.
II
DIRECTIVE PRINCIPLES OF STATE POLICY
Those who cherish to see Is am boom in this country are to be congratulated for the success they have achieved by making the


BP C. withdraw its first report and incorporate in the direct prin- ciples what the nation demanded unanimously, The Prime Minister and the members of the Committee should also be thanked for the prudence they have shown in formulating these directive principles, This part of their report echoes the heart-beatings of the Millat, It stipulates that Pakistan would be an Islamic State and the Govern- ment shall follow the tenets of Islam and translate them into Practice, in all phases of activity. It is a most welcome strp.
But the joy must not blind us to the actual constitutional position of the "Directive Principles." They are formulated for the guidance of the government. But they are not mandatory. Any transgression of these principles cannot be challenged in the Court, This can easily be borne out by casting a glance over other consti- tutions of the world. We find that these constitutions embody directive principles viz. those of Bharat, Burma and Eireland. But the constitutional .scope and authority of the Directive Principles has been made clear by all of them, They are:-
"The Principles of the social policy set forth in this article are intended for the general guidance of the Oireachtas (i,e, the legislature-Ed). The application of these prin- eiples in the m king of laws shall be the care of the Ocrea chtas exclusively, and shall not be cgnisable by any court under any of the provisions of this Constitution.
(Constitution of EIRE. (1935) Article No. 45).
"The provisions contain d in this Part (ie, of Directive Principles of State Policy"-Ed) shall not be enforceable by any court, but the principles therein laid down are never- theless fundamental in the governance of the country
(Draft Constitution of India, Part IV, Article 29),
"The Principles set forth in this chapter (i.e. Chapter IV of Directive Principles of State Policy"-Ed) are intended for the general guidance of the State. The application of these principles in legislation and administration shall be the care of the State but shall not be enforceable in any court of Law."" (The Constitution of the Union of Burma" Article 32.)
These extensive quotations make it explictly clear that Direc- tive Principles are only for the guidance of the Government and they cannot be enforced by any court of law. That is why we find that in all those Constitutions, where Directive Principle are laid down, proper arrangements are usually made to incorporate those provi- sions in the body of the Constitution as operative clauses wherever possible, and only those things are left in the inoperative part of the constitution which cannot be given the shape of an operative caluse. But our Directive Principles have not, in the least, influenced the body of the constitution. The provisions which relate to Funda- mental Rights have not been incorporated in the Report on Funda- mental Rights. For instance. inspite of the fact that Section 2, Subsection 6 (Directive Principles) deals with the provision of the basic necessaries of life and Education to all, no-reference to it has been made in the Fundamental Rights Report. Nor has any Guarantee been given in unambliguous terms, Nor any time-limit has been flxed making it clear that within so many years the State shall be responsible for the provision of the basic necessities of life for all. Similarly the provisions about zakat and waqf have not influnced the financial set up of our country, nor has abolition of intere-t been discussed under the heading "Financial Provisions." Looking from this realistic viewpoint the report is found extremely lacking
Clause 3rd of the Directive Principles strikes a very queer impression upon the mind of the reader. It says:
"An organisation should be set up or making the teachings. of Islam known to the people, and for "Amr-bil maruf" and 'Nahi-anil-munkar,'
(Para 2, Clause 3)."
If it means that a Ministry of Religious Affairs shall be set up with the purpose of "amr bil-maruf," the idea is totally foreign to


Islam. It betrays that the authors do not even know the meaning and scope of the phrase "amr-bil-maruf". In Islam there is no divi-lon between life-temporal and life-spiritual Nor can there be secular and religious ministries. Islam regards amr bil-maruf and nahi-anil munkiar, as the main purpose of the State itself-- hence the activities of all the ministries and government departments shall hover round this point If this job is transferred to some other "'organisation" the Government shall loose its very purpose. And but one shorn of all intellect and understanding can favour such a set up.
The Quran expicitly lays down:
ان سكناهم في الارض اقامو الصلوة واتوالزكوة وامروا بالمعروف
ونهوا عن المنكر
"They (the Muslims) are those people who will establish 'salat' and 'zakat' and enjoy virtue and forbid evil, should we give them power in the land."
Amr-bil-maruf and Nahi-anil-munkar are not to be done in the forms of requests and entreaties. They must carry the govern- mental sanction. Allah makes it incumbent upon the Government to do so-who can change it? .
This provision in our Directive Principles is extremely em- barrassing. It betrays that some un-Islamic conception of religion still lurks in the minds of its authors. We declare without any fear of contradiction that Islam needs no such separate organisation. The object of each and every Ministry should be Amr-bil-Maruf and Nahi-anil-munkar, in its own sphere The Ministry of Education should tak- the responsibility of "making the teachings of Islam known to the people" The Ministry of Finance should deal with zakat, auqaf, Interest etc etc. the Minisary of Interior with "Pro- hibition of drinking, gambling and prostitution in all possible forms,' And so on and so forth. No separate "organisation" is needed for this purpose.
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III
OBJECTIVES RFSOLUTION ENVISAGED......
Objectives Resolution stated in unambiguous terms that the Constitution is to be framed for a country, "wherein the principles of d mocra y, freedom, equality, tolerance and social justice as enunciated by Islam, shall be fully observed."
It meant that.
1.
Pakistan shall be an Islamic State where the tenets of Islam shall be translated into practice.
2, Principles "as enuncitated by Islam shall be fully ob- served," that is they will carry the state sanction and shall be enforced by the "coercive power" of the state. State shall do its all to observe these principles and no deviation shall be made. It makes it abuadantly clear that Islam won't remain simply a "sermon of the mo nt." It will be the duty of the state to observe it. 3. The duty of the B.P.C and other committees was to see what was the Islamic concept of "democracy, freedom, equality, tolerance and social justise" and to incorporate the same in the report.
And the recommendations of the different committees should be judged on this count Space forbids us to go in greater details, nevertheless we shall discuss some of the problems, on these very lines.
LEGISLATION
The Islamic conception of legislation is that the law revealed by Allah should be final authority in all matters and no legislature can transgress the limits of Shariat. In an Islamic State, the legis- lature is not entitled to enact any law contrary to the teachings of Islam. The following injunctions of the Holy Quran speak for themselves.
"The Authority rests with none but Allah. He commands you not to surrender to anyone else than Him. This is the right way (of life)."
(XII: 40).
"Beware! Creation in His and Rule is (also) His"
(VII. 54).
"Follow that which has been sent to you from your Lord and do not follow the (so-called) guardians other than Him."
(VII : 3).
"And those who do not make decisions in accordance with the Law revealed by Allah are (in fact) disbelievers."
"Nay, O Muhammad, by your Lord, they will not be believers until they accept you as the final arbiter in all their disputes and submit to your decision wholeheartedly, without any heartache."
(IV: 65).
"It is not for a believing man or a believing woman to have a say in any affair when it has been decided by Allah and His Messenger, and whoever disobeys Allah and His Messenger manifestly goes astray "
XXXIII: 36),
Islam does not confer upon Legislature the right to enact any law repugnant to Quran and Sunnah--and if it does enact any legisiation our Constitution should provide that the Supreme Court as the guaridian of the Constitution shall be entitled to declare, it null and void more or less in the same way as in America no legis- lature can enact any law in contravention of the constitution and if it is enacted, the Supreme court repeals it and declares it null and void, may it be the "New Deal" or any thing else.
This is what the Objectives Resolution envisaged. But what our constitution-makers have, by a task of magic-wand perhaps, made out of it? The report says.
"No Legislature should enact any law repugnant to Holy(
Quran and Sunnah."
And the procedure which is to be followed makes it abundant- ly clear. (particularly Para 5, 3 a, 6, c.) that the Legislature can


if it wishes so, enact any law even if it be repugnant to Quran and Sunnah. The speech of the P.M. also endorses this. He said:
"The ultimate right to enact the Bill would IN EVERY CASE rest with the Legislature."
It is now for the reader to decide how far this provision of the report is in conformity with what Objectives Resolution stipulated, JUSTICE
Islam is the only ideology of life which stands for Justice, in theory and practice both, It gave man real values of life and the cause of justice. It tampered strength with virtue and power with equity. Allah says:
"And when you judge between people, judge justly.,'"
(IV: 53).
"Let not the enmity of any people seduce you from doing justice (to them), Do justice (in every case) for it is akin to piety."
(V:8).
The Islamic Law prevents all kinds of Prevenrive Detention. Detention without trial is a stigma on the face of justice It is an ignominy of the highest magnitude to imprison a human being with- out proving the charges in a court and without affording him an opportunity to defend himself. islam, is opposed to such "black- mailing" as said Omer bin Khattab, the 2nd Caliph :
"According to the Islamic Law, none can be imprisoned with- out (due) justice."
(From: Moatta of Imam Malik).
Many instances from the life of the Holy Prophet and Khula- fai Rashideen can be given in this respect (for details please see: "Islamic State" (Urdu) Vol: IV by Maulana Amin Ahsan Islahi). They make it crystal clear that no person, according to Islamic Law, can be imprisoned without due process of law and without courts'verdict--This was envisaged by the Objectives Resolution when it said:
"Wherein the principles of democracy. freedom, equality, tolerance and social justice AS ENUNCIATED BY ISLAM shall be fully observed."
But who can deny that the Report of the Fundamental Rights. Committee permits PREVENTIVE DETENTION and the Schedule I List I and List III further empower the legislature to enact such barbarous laws. List II allows the federal legislature to make laws about:
"Preventive detention in the territory of Pski-tan for reasor connected with defence, external affairs or the security Pakistan, Persons subjected to preventive detentien unde the authority of the Federation.,'
(Clause : 3).
Will such a gruesome picture of "Justice" be presented before the world in the fair name of Islam?
EQUALITY
Even Westerners who are quite famous for their "overflowing love" for Islam and who always try to paint it in the darkest colours admit that when Islam held the away, both ruler and ruled appeared at the same court and no distinction was recognised between the two. The Head of the State and an ordinary citizen should be tried in the same court and according to the same code and none should be placed above law. Before his demise, the Holy Prophet (peace be on Him) presented his own self for the satisfaction of any claim anyone had against him. Hazrat Umar Farooq forced Jabbah-bin- Aihan Ghassani, the ruler of a native state to satisfy the claim of a common man against him. He also categorically refus d to comply with the request of Hazrat-e-Umar bin As for legal safeguards for Governors. Not only this, he also allowed the common man to sue in any open court. any officer of the state, however high placed he may be, even the Caliph, himself.
This is Islamic conception of Equality. But our report envisages a separate legal procedure and safeguards for those in service (Part XI). It also lays down that the Head of the State or the Head of the Unit can only be sued in the Supreme Court, (Section 248(2)). Is this the real interpretation of what Objective
Resolution declared that:


"Wherein the principles of democracy, freedom, equality, tolerance and social justice as enunciated by Islam, shall be fully observed?"
SOCIAL JUSTICE
Islam banished all differentiations based on caste, colour or race. It raised even on slaves to the noble status of rulers. Islam granted real freedom to man. None can deny that political liberty without economic security is a bad joke, a vulgar laugh,
".........a tale
Told by an idiot, full of sound and fury,
Signifying nothing."
It introduced the greatest scheme of social insurance world has even known. Islam can never tolerate misery in the midst of plenty and soul-grinding poverty side by side with affiuence. It make the state responsible for the procurement of the basic necessaries of life for all who fail to secure them by their own efforts. The Holy Prophet said.
"The Government is the guardian of any one who has no other guardian."
"Behold! every one of you is a shephered, and every one of you is responsible for his flock. Thus, the people's Imam (ie. the government) is a shephered, and is responsible for his flock......Behold! every one of you is a shephered and every one of you is responsible for his flock."
Omer Farooq established the system of social insurance as enunciated by Islam and his reign is unsurpassed in social justice. We give an example to give lengthy quote from Muhammad Asad's (Leopold Weiss) "Islamic Constitution-making" to elucidate the point:
"And list some of my readers suppose that the idea of a soci 1 insurance scheme is a "modern invention," I would remind them of the fact that it was in full swing many ceutur es before its present name was coined, and before even the need for it became apparent to the Western nations: namely at the time of the first four Caliphs of Islam. It was 'Umar t e Great who inaugurated in 20 A H. a special government department, called DIWAN, for the purpose of hold no a census of the population at regular intervals, and on the basis of this census annual pensions were fixed for (a) widows and orphans, (b) all persons who had been in the forefront of the fight for Islam during the life-time of the Prophet, beginning with the umhut al-mu'munin, the ahl al-bayt, the Badr fighters, the early muhajirs, & tc., and (c) all disabled, sick and old persons. The minimum pension payable under this scheme amounted to 250 dirhams annu- ally. Gradually even newborn children were to be given a reguler allowance, payab e to their parents or guardians; and during the last year of his life 'Umar aid on more than one occasion, "If God grants me I fe, I shall see to it that even the lonely shephered in the mountains of Sin'a' shall have his part in the property of the umm.h." (For a ready reference see Ibn Sa'd Vol III/1, pp 213-217) 'Umar went even so far as to make experiments on thirty people with a view finding out how much food a single individual needed to atai full health and vigour; on the conclusion of these experiments he ordained that every man and woman in the country should receive every month a certain quanity of wheat, sufficient for two square meals a day, from the state treasury (ibid, pp. 219 220). Before 'Umar could complete this grand scheme of social insurance, he fell a victim to the murderer's dagger."
(ARAFAT, 1948 No, I, p. 60).
Thus the principle of social justice as enunciated by Islam makes it incumbent upon the the state to GUARANTEE the basic necessaries of life to all citizens irrespective of case, creed or colour This is what the Objectives Resolution evisaged. But the report fails to satisfy this point too. Only in the directive principles it is said that "the State should endeavour to secure basic necessaries of life...... ", but every-body knows that a world of difference exists between "Guarantee" and the "endeavour to secure"!


IV
PROVISIONS CONTRARY TO ISLAM
(1) Islam is against all forms of "Interest". It regards it a "War against Allah and His Apostle." The directive principles of the State Policy also say that "Riba" (Interest) is to be eliminated as early as possible. But one is startled to see that in section 73 sub-secton and 3.f, and section 123 subsection 3(f) INTEREST HAS BEEN RECOGNISED AS AN ESTABLISHED SOURCE OF REVENUE OF THE STATE-AND NO PROVISION HAS BEEN MADE FOR ITS GRADUAL ABOLITION. It is most ignonimous. These references must be repealed.
(2) According to section 7 of the report the Money bills can be repugnent to Quran and Sunnah and there is no restriction upon their being so. The defi-nition of the money bill makes it manifestly clear that this section is a mischievous encroachment upon the stipulations of Shariat. Section 76(1) defines a money bill. It reads;
76. (I) A Money Bill means a Bill or an amendment what make a provision only......
(a) for imposing, abolishing, altering or regulating any tax; or
(b) for regulating the borrowing of money or the giving of any guarantee by the Federal Government, or for amending ths law with respect to any financial obliga- tions undertaken or to be undertaken by the Federal Government; or
(c) for declaring any expenditure to be charged on the revenues of the Federation, or increasing the amount of any such expenditure.


This means that Islam will have no say in the fiscal policy of the State. It may borrow money at whatever term it likes (may be on interest !) but Quran and Sunnah will have no right to utter any word! This section, which says the "Provision of this chapter (ie. about prevention of legislation spugnant to Quran and Sunnah should not apply to Money Bills"), is grossly repugnant to Islam and must be repealed.
(8) The judiciary in an Islamio State must be manned by persons of reputed 'taqva' and character as understood in Islam. A provision to this effect must be made,
(4) Dispensation of justice in regard to matters of personal law relating to Non-Muslims should be entrusted to persons belong- ing to the respective Non-Muslim communities. This magnanimity of Islam must be demonstrated,
V
PROBLEMS NOT DISCUSSED!
Inspite of the fact that that the report has assumed unknowu lengths and many trival nothings have been incorporated in the body of the cons'itution which cannot, by any sketch of imagina- tion, be called constitutional problems, a number of very important issues have been left untouched (or have been connived at !) Some of these problems are:-
*Future position and status of states. If the status quo is to be maintained, as the silence indicates, it is most shame- ful and disgraeeful. These black stigmas should not shroud our foreheads. The autocratic rule must come to an end. *Future relation with Commonwealth of Nations, Pakistan can not be allowed to tie itself with the apron strings of the commodwealth. It is a pity that in spite of a unani- mous demand by the people of Pakistan no such provision has been made.
*The problem of impeachment has also not been discussed though it merits discussion.
*Nothing has also been said
about the people's demand for Free Compulsory Education. Nor has this been provided in the Directive Principles of State Policy that future eduea- tion policy shall be cast into the moulds of Islam.
VI
CONCLUSION
Summing up the discussion, we find that though the revised report of the Basic Principles Committee is a great improvement on the earlier one which was a gross and fl graut betrayal of the Objective Resolution and although an attempt has been made to incorporate some of the requisites of the Objective Resolution in the body of these recommendations, it still needs thorough improve- ment. The report should be amended in such a way that it may become in full confirmity with the Objectives Resolution.
Today, Pakistan stands at the cross-roads. Its future destiny is being incarnated in its Constitution. The invincible urge of the millat to see the pristine glory of Islam reign once again, to raise the Muslims from the depths of economic misery, pitical sevi ude and cultural degradation to the pinnacle of progress and 10 en- kindle the torch of Islam for the guida ce of the world (which has become a chaos of competing barbarisms) can be realised on y if little courage and resolution is evinced The blood of the martyrs,
which soak d this soi! demands us to be firm and courageous. The memories of our kith and kin, who have been left across the border under the death spell of Bharat Secularism, infuse in our hearts the spirit to fight to the last breath for the establishment of a truly Islamic State in this country, which m..y spell boon for the the humanity It is time we can make or mar our destiny--Let us choose what wo want, here and now. Repentance afterwards may bring no good. We must not lose the time--lest the fleeting chord disappears!
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